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Articles 11 and 13 of the Framework Convention on Tobacco Control (FCTC)

What is the World Health Organisation’s Framework
Convention on Tobacco Control (FCTC)?

The FCTC is the world’s first international public
health treaty. It aims to protect present and

future generations from the devastating health,
environmental and socio-economic consequences

of tobacco consumption and exposure to tobacco
smoke through the adoption of evidence-based policies
and legally binding obligations. The Treaty has been
ratified by 172 countries (known as Parties), including
the European Union, who thus agreed to implement
the Treaty.!

What are the aims of Articles 11 and 13 of the FCTC
and their Guidelines?

The aim of Article 11 of the FCTC is to make sure
that consumers are adequately informed about the
dangers of tobacco products through the use of health
warnings and are not misled by the tobacco industry’s
advertising and promotional tactics. Article 13 of the
FCTC requires Parties to implement a comprehensive
ban on advertising, promotion and sponsorship

of tobacco products (TAPS) within five years of
ratification.

How were the guidelines on Articles 11 and 13
developed?

At the second Conference of the Parties of the FCTC
(COP2) in July 2007 the Parties authorised work

on the development of guidelines on Articles 11

and 13 (package warnings and tobacco advertising,
sponsorship and promotion). The aim of the guidelines
was to provide, in light of existing research and
international experience, a practical guide on how to
implement effective package warning labelling policies
and bans on tobacco advertising, promotion and
sponsorship. The guidelines were developed by the
Parties themselves and were adopted unanimously at
COP3 in November 2008 where over 160 were present.

What do the Guidelines on Articles 11 and 13 say?
The Article 11 Guidelines acknowledge that the
adoption of large pictorial warnings on both sides

of the pack in combination with plain, standardised
packaging and quitline numbers is the best way to
inform consumers. Pictorial warnings are pictures
illustrating the health risks of tobacco use. Plain
packaging measures consist of removing the logo and
putting the name of the brand in a prescribed font

in order to remove the attractiveness of the logo and
the brand imagery. Standardised packaging measures
regulate the material, shape and size of the pack in
order to avoid the design of fun and attractive packs.

GUIDELINES ON ARTICLE 13 OF THE FCTC -
PARAGRAPH 16, PLAIN PACKAGING

“The effect of advertising or promotion on
packaging can be eliminated by requiring

plain packaging: ...two...contrasting colours...;
nothing other than a brand name, a

product name and/or manufacturer’s name,
...without any logos or other features

apart from health warning, tax stamps and
other government-mandated information or
markings; prescribed font style and size;

and standardised shape, size and materials.
There should be no advertising or promotion
inside or attached to the package or on
individual cigarettes or other tobacco products.”

What would be a fair
warning for a lethal
product that addicts
children, kills when
used exactly as
intended and every year
causes millions of
death worldwide?
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The Article 13 Guidelines set out a broad definition of
tobacco advertising, promotion and sponsorship that
includes corporate social responsibility and packaging.
It states that “tobacco advertising and promotion...also
include...promotional packaging and product design
features.” Therefore it recommends the adoption of
plain, standardised packaging in order to effectively
implement such a comprehensive ban.

What is the relationship between the revision

of the Tobacco Products Directive (2001/37/EC)?
and Articles 11 and 13?

The Tobacco Products Directive (TPD) was adopted in
2001, before the EU ratified the FCTC. As a result, the
current TPD is not in line with Articles 11 and 13 and
their guidelines. The TPD is currently being revised.
This constitutes a unique opportunity for the EU to
implement Articles 11 and 13 through the introduction
of large mandatory pictorial warnings on both sides
and plain standardised packaging. The adoption of
such measures at EU level would be binding on the

27 Member States and would bring them into line with
the 41 countries and jurisdictions that have already
finalised requirements for pictorial warnings.? In
adopting plain, standardised packaging the EU could
regain its role as a global tobacco control leader.

What is happening in other parts of the world with
pictorial warnings and standardised packaging?
Many countries are moving forward with new tobacco
packaging and labelling plans around the world.

- The Australian government has announced that all
tobacco must be sold in plain packaging from July 1,
2012 and that existing graphic health warnings will
be updated and expanded to cover 75% of the front
and 90% of the back of packs.

- Canada, which was the first country to require
pictorial warnings, will have warnings covering 75%
of the front and back of the pack in 2012.

- Uruguay has adopted pictorial warnings covering 80%
of the front and the back of the pack. Brazil, Mexico,
Paraguay, Venezuela have pictorial warnings.

- In Asia, Singapore was among the first countries in
the world to implement pictorial health warnings on
cigarette packs in 2004, followed by Thailand (2005),
Brunei (2008) and Malaysia (2009).

Why is the package so important?

The tobacco industry has always used the packaging
of tobacco products as a powerful advertising and
marketing tool. Since the adoption of a ban on
advertising in most EU countries, the tobacco industry
has relied heavily on the packaging of tobacco
products for promotion. A Philip Morris executive has
acknowledged that “our final communication vehicle
with our smoker is the pack itself. In the absence of
any other marketing messages, our packaging... is

the sole communicator of our brand essence.”



What is the evidence that mandatory pictorial
warnings work?

Rather than being used as a marketing tool by

the tobacco industry, tobacco packages can be

used by governments to efficiently and effectively
communicate the dangers of tobacco use to the
general public. Evidence shows that one of the best
ways to raise awareness of the dangers of tobacco

is through the adoption of large mandatory pictorial
warnings on the front and back of the pack. These
are much more likely to draw attention and result

in greater information processing than text warnings
only.’ In addition, smokers are more likely to recall
larger warnings than smaller ones, and tend to equate
the size of the warning with the magnitude of the
risks of tobacco use. A Canadian survey found that
picture warnings appear to be especially effective
among young people: more than 90% of young people
agree that graphic warnings have provided them
with important information about the health effects
of tobacco use, are accurate and make smoking less
attractive.®” There is also evidence that pictures on
both sides of the pack have a greater impact than

on one side only.® This is why it is crucial that large
pictorial warnings are on the front and the back

of the pack.
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ADOLESCENTS PERCEIVED EFFECTIVENESS
OF THE PROPOSED EUROPEAN GRAPHIC
TOBACCO WARNING LABELS?®
“...Non-smoking adolescents rated the
suggested EU graphic labels as more
effective in preventing them from smoking
in comparison to the existing EU text-only
warnings... younger (smoking) adolescents
were found to... perceive graphic warning
labels as a more effective means of preventing
them from smoking.”

What is the evidence that plain, standardised
packaging works?

Evidence shows that for enhanced effectiveness,
pictorial warnings must be combined with plain,
standardised packaging. This is to ensure that
consumers do not get distracted or confused by
contradictory brand imagery carefully devised by
the tobacco industry and making the product look
safe and attractive. As the Sambrook report points
out, “evidence shows that removing the colour,
brand imagery and logos from packages reduces

the attractiveness and appeal of the packaging and
enhances the ability to communicate the health
warning to the consumer.”'? Standardised packaging
has also been recognised by the multinational financial
services company Citigroup as being the “biggest
regulatory threat to the industry, as packaging is

TRACHTENBERG (FORBES MAGAZINE, 1987)2
“... when we offered them Marlboros at half price - in
generic brown boxes - only 21% were interested, even
though we assured them that each package was...
identical (except from the different packaging) to what
they normally bought at their local tobacconist.... How
to account for the difference? Simple. Smokers put their
cigarettes in and out of their pockets 20 to 25 times a
day. The package makes a statement. The consumer is
expressing how he wants to be seen by others.”

the most important way tobacco companies have to
communicate with the consumer and differentiate
their products.”!!

Does the public support the introduction of pictorial
warnings? Yes.

According to the Eurobarometer published in May
2010, 75% of Europeans are in favour of mandatory
pictorial warnings, and 54% are in favour of plain
packaging.'?

Who opposes this measure?

The tobacco industry is the principal opponent of
these measures. The efforts employed by the tobacco
industry to oppose these measures are enormous,
including funding and using retailers’ associations to
campaign against such measures. The tobacco industry
is also relentlessly lobbying policy makers at national
and European level disseminating flawed legal and
economic arguments to them.

What are the main arguments and tactics of the
industry?

One of the tobacco industry’s main arguments is that
plain, standardised packs will increase illicit trade and
result in job and financial losses in the retail sector.
They also use the threat of potential litigation if plain,
standardised packaging is adopted. None of their
arguments are evidence-based.

One of their tactics is to try to delay the process of the
revision of the Tobacco Products Directive, so that the
measures do not go through the co-decision procedure
before the elections of the new European Parliament in
mid-2014.

Would plain, standardised packaging increase illicit
trade? No.

The tobacco industry argues that standardised
packaging would increase counterfeiting of cigarettes.'*
However, standardised packaging will always be
coupled with pictorial warnings. There is no evidence
that large pictorial warnings and standardised
packaging would make counterfeiting easier. Given
the very low manufacturing cost per pack of certain
types of illicit cigarettes (in some instances sold to
smugglers at 14 euro cents a packet"), it is difficult

to argue that plain packaging would decrease the price
of such products.'® In addition, studies have shown
that the pack had no impact on the decision to buy
illicit tobacco, which is driven by availability and price
of such products.'”

Would the adoption of such measures create loss

in the retail sector? No.

The retail sector is different across Europe, so this
kind of statement is difficult to justify. Most retailers
do not exclusively sell tobacco products; also, smoking




rates have been declining in most European countries
in recent decades and shops have adjusted to this.
Finally, studies have shown that when people spend
less on smoking, they use their money on other
products.'®

Do large pictorial warnings and plain, standardised
packaging violate international intellectual property
law? No.

The tobacco industry has argued that the adoption of
plain, standardised packaging measures would violate
intellectual property law and would result in costly
litigation. However, these measures are in compliance
with international intellectual property law (i.e. the
World Trade Organisation’s Treaty on Trade Related
Aspects of Intellectual Property “TRIPS”) and EU
law.! The basic purpose of intellectual property law
is to prevent the use of a trademark by a person who
does not own this trademark.?® If plain, standardised
packaging measures were to be adopted, the owners
of trademarks would still own their trademarks

and be protected against unauthorised use. Plain,
standardised packaging measures merely regulate the
use of logos or colours for general interest and public
health purposes, which are specifically allowed under
both international intellectual property law?"?? and EU
law.?

This was reaffirmed in the Punta Del Este Declaration,
which was unanimously adopted in November

2010 at the Fourth Conference of the Parties of the
FCTC (COP4) and which states that “Parties may
adopt measures to protect public health, including
regulating the exercise of intellectual property rights
in accordance with national public health policies,
provided that such measures are consistent with

the TRIPS Agreement.”?* Since plain, standardised
packaging measures would be consistent with the
TRIPS Agreement and seek to protect public health,
such measures are legally feasible and can be adopted.

Do large pictorial warnings and plain, standardised
packaging violate international trade agreements?
No. Such measures are in compliance with
international trade regulations set out by the World
Trade Organization (WTO). Indeed, they satisfy the
requirements of public health exceptions provided
under both the WTO’s General Agreement on Tariff
and Trade (GATT) and the WTO Agreement on
Technical Barriers to Trade (TBT).2®

How much would it cost the EU and Member States
to implement mandatory pictorial warnings and
plain, standardised packaging measures? Nothing.
The EU and Member States would not incur any costs
for the implementation of these measures. All costs
would be borne by the tobacco industry. Thus, these
are very cost-efficient measures that would not be
charged to the taxpayer. The tobacco companies
assert that the costs would be prohibitive, but they
are constantly redesigning their packaging so this
argument does not hold.

What is the process for the Revision of the TPD?
The Commission is currently working on a legislative
proposal for the revision of the TPD, which will be
released at the beginning of 2012. The proposal will
then go through the co-decision procedure (European
Parliament and Council). The revised TPD should be
adopted by 2014.2¢

What can the European Commission do to ensure the
effective implementation of Articles 11 and 13 and
their Guidelines at EU level?

The Commission has the competence to include
mandatory pictorial warnings and plain, standardised
packaging in its proposal for a revised TPD. The
European Union is a Party to the FCTC in its own right.
Accordingly, the Commission should ensure that the
proposal it adopts is consistent with EU commitments
as a Party to the Treaty and its Guidelines as well as
state of the art global tobacco control policy.

What can the European Parliament do to ensure the
effective implementation of Articles 11 and 13 and
their Guidelines at EU level?

As the directly elected institution of the EU, the
European Parliament and its Members (MEPs) should
remind and encourage their national governments to
effectively implement Articles 11 and 13 and their
Guidelines on behalf of all EU citizens, bearing in
mind the strength of public support for mandatory
pictorial warning measures and plain and standardised
packaging. The Parliament will play a decisive role in
the adoption of any Commission proposal to revise the
TPD. It is therefore crucial that MEPs actively support
the adoption of such measures.

What can Member States do to ensure the effective
implementation of Articles 11 and 13 and their
Guidelines at EU level?

To ensure the implementation of Articles 11 and 13
and their Guidelines at EU level, Member States have
to voice their support for the adoption of mandatory
pictorial warnings and plain, standardised packaging
at EU level. Member States can also influence the
process by adopting pictorial warning measures at the
national level. This indirectly supports their adoption
at EU level. Finally, France,?” Finland,*® Belgium?®’

and the UK?®® have expressed their interest in plain,
standardised packaging, which gives a clear message
to the EU that such measures would have support if
adopted at EU level.

The Smoke Free Partnership (SFP) is a strategic, independent and flexible parternship between the European

tobacco control networks.

Drafter: Céline Brassart

and Sam Villiers.

Smokefree Partnership

Respiratory Society, Cancer Research UK and the European Heart Network. It aims to promote tobacco control
advocay and policy research at EU and national levels in collaboration with other EU health organisations and EU
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